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TANYA A. GULESSERIAN (CBN 198640) NOV - 6 2018
CHRISTINA M. CARO (CBN 250797)

CLeR

ADAMS BROADWELL JOSEPH & CARDOZO Kog T,

601 Gateway Bivd., Suile 1000 By, PERIOR COUR1
South Sen Francisco, CA 94080-7037 ==Depjty

Telephone: (650) 589-1660

Fax No.: (650) 589-5062

Email: tgulesserian@adamsbrondwell.com
cearo@ndamsbrondwell.com

Altorueys for Plnintiff
ENVIRONMENTAL RESEARCH CENTER, INC.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF ALAMEDA

ENVIRONMENTAL RESEARCH CENTER, CASE NO.
INC., a non-profit California corporation,
STIPULATED CONSENT

Plaintiff, JUDGMENT

v. Tlealth & Safety Code § 25249.5 ¢/ seq.

Action Filed: July 18, 2018

NUTRI-DYN MIDWEST, INC., o Minnesola Trial Date: None set

corporation,

Defendant.

1. INTRODUCTION
L1 OnJuly 18, 2018, Plaintiff Environmental Research Center, Inc. (*ERC"), n non-
profit corporation, ns & private enforcer and in the public interest, initiated this action by filing a
Complaint for Injunictive Relicf and Civil Pennlties (the “Complaint”) pursusnt to the provisions
of California Health and Safety Cole section 25249.5 ef szq. (*Proposition 65”), against NUTRI-
DYN MIDWEST, INC. (‘NUTRI-DYN").
1.2 In this action, ERC nlleges that a number of products manufactured, distributed,
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or sold by NUTRI-DYN contain lead, n chemicnl listed under Proposition 65 as a carcinogen and
reproductive toxin, and expose consumers (o this chemical al a level requiring a Proposition 65
warning. These praducts (referred to hereinalter individually as a "Covered Product” or
collectively as “Covered Products™) ave: (1) DNA Dynamic Nuiritionnl Associntes Inc.
Mutconell, (2) D+ Dynasic Paleo Protein Pure Beef Protein Isolate Chocolate, (3) D+ Dynaiic
Paleo Protein Pure Beef Protein Isolate French Vanilla, (4) D+ Dynamic Intestingl Cleansc
Orange, (5) NutriDyn Ultimate Fat Burner, (6) NutriDyn Fruits & Greens Berry, (7) NutriDyn
Fiuits & Greens Green Tea Mclon, (8) NutriDyn Fruits & Greens Pink Lemonade, (9) NutriDyn
Fruits & Greens Strawberry Kiwi, (10) NwiriDyn Fruits & Gieens Chocolate, (11) Dynamic
Fruils & Greens Mint, (12) Dyonmic Fruits & Greens Grape, (13) Dynamic Fruils & Greens
Espresso, (14) Dynainic Fruits & Greens Chocolnte Peppersnint, (15) D+ Dynamic Healih Drink
Strawberry Cremm, (16) D+ Dynamic Health Drink Chocolate, (17) D+ Dynamic Slender Drink
Steawberry Kiwi, (18) D+ Dynamic Stender Drink Pink Lemonade, (19) D4+ Dynamic Recharge
Drink Lemon Lime, (20) D+ Dynamic Performance Drink Orange Cream, (21) NutriDyn Kids
Fruils & Greens Fruit Punch, and (22) NuliDyn Herbal Bze.

1.3 ERC and NUTRI-DYN are hercinalter referred to individually asa “Party” or
collectively as the “Parties.”

14 ERCisu 501 (c)(3) California non-profit corporation dedicated to, among other
causes, helping safeguard the pubtic from henlth bozards by reducing the use and misuse of
hazardous and toxic chemicals, fucilitating n safe environmen! for consumers and employees,
and encournging corporate responsibilily.

1.5 For purposes of this Stipulatcd Consent Judgment ("Consent Judgiment”), the
Pariies agree that NUTRI-DYN is a business entity thot has employed ten or more persais at all
imes celevant o this action, and qualifies as o “person In the course of doing business” within the
meauing of Proposition 65. NUTRI-DYN wanufactures, distributes, andfor sells the Covered
Products.

1.6 The Complaint is based on allegntions contained in ERC's Notice of Violation

dated May 8, 20) 8 that was scrved on (he Californin Atloroey Genetal, other public enforcers,
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direclors, shareholders, cmployees, ngents, parent companies, subsidinries, divisions, franchisees)

and NUTRI-DYN ("Notice™). A true and corvect copy of the 60-Day Notice dated May 8, 2018
is attached hereto us Exhibit A end is incorpaiated herein by reference.

1.7 More than 60 days will have passed since the Notice was served on the Attorney
General, public enforcers, aud NUTRI-DYN aid no designated governmental entity has filed a
complauint against NUTRI-DYN with regard to the Covered Products or the alleged violutions.

1.8  BRC’s Notice and Complaint allege that use of the Covered Products exposes
persons in Californin to lead without fiest providing clear and reasonsble warnings in violalion
of California Health and Safety Code section 25249,6, NUTRI-DYN denies all materinl
ollegations contained in the Notice and Complaint.

19  The Partics have entered into (his Consent Judgment in order lo seille,
compromise, and resolve disputed claims and thus avoid prolonged and costly litigation.
Nothing in his Consent Judgment nor compliance with this Consent Judgment shall constitute ar

be conslrued as an admission by any of the Parlics or by any of their respective officers,

licensees, customers, suppliers, distributors, wholesalers, or retailers of any fact, issue of law, or
violation of law.

110 Except os expressly set forth herein, nothing in this Consent Judgment shail
prejudice, waive, or impair nny right, remedy, argument, or defense (he Parties may have in any
cuvrent ar futuee legal proceeding unrelated to these proceedings.

1.11  The Effective Date of this Consent Judgment is the date on which it is enteied as
a Judgment by this Court.

2. JURISDICTION AND VENUE

For purposes of this Consent Judgment and uny fusther court aotion that may become
necessary to enforce this Consent Judgment, the Parties stipulate that this Court has subject matier
jwisdiction over the allegations of violations contained in the Complaint, personnl jurisdiction
over NUTRI-DYN as to the acts alleged in the Complaint, that venue is proper in Alameda
County, and thal this Couet has jurisdiction to enter this Consent Judgment as a full and final
resolution of all cloims up through and inchiding the Effective Date which were or could have
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been assertecd i this sclion based on the facts alleged in the Notice and Complaint.
3. INJUNCTIVE RELIEF, REFORMULATION, TESTING AND WARNINGS
3.0  Beginning on the Effective Date, NUTRI-DYN shall be permanently enjoined
from manufacturing for salc int the State of California, “Distributing into the Stale of
Catifornia,” or directly selling in the State of Californin, nny Covered Products which expose a
person to a “Daily Lead Exposure Leve!” of more than 0.5 microgiams of lead per day unless it
meels the warning requircments under Seclion 3.2,

3.0.1  Asused in his Consent Judgment, the term “Distributing into the Stale
of Californis™ shall mean to directly ship a Covered Product into Californin for sale in
California or to sell a Covered Product to a disiributor that NUTRI-DYN kuows or lias season
io know will sell the Covered Product in California.

3.1,2  For purposes of this Consent Judgment, the “Daily Lead Exposure
Level” shall be mensured in micrograms, and shall be calculied vsing the following farmula:
micrograms of lead per gram of product, multiplied by grams of product per serving of the
product (using the largest serving size appeating on the product labet), multiplied by servings
of the praduct per day (using the largest number of recommended daily servings appearing on
{he label), which equals micrograms of lend exposure per dny. If the label containg no
recommended daily servings, (hen the number of recommended dnily servings shall be one.

3.2 Clear and Reasonable Warnings
IENUTRI-DYN is required (o provide a warning pursuant to Section 3.1, the follawing
warting must be utilized ("Warning”):

AAWARNING: Consuming this product can exposc you to chemicals including lead
which is fare} known to the State of Califorwia 1o couse feancer and] bitth defects or other
reproductive hann. For more information go lo www.P65 Wasnings.ca.gov/food.

NUTRI-DYN shall use lhe phuase “cancer and” in the Wanting if NUTRI-DYN hes reason to
belicve that the “Daily Lead Exposure Level” is greater than 15 microgemms of lead as determined
pursiant to the quality conlral methodology sel Forth in Section 3.4 or if NUTRI-DYN has reason

{o believe that another Proposition 65 chemical is present which may require o cancer Waming.

i
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The Warning shall be securely affixed to or printed upon the container or fabel of each
Covered Produet. If the Warning is provided on the Inbel, it inust be set off from other
surtounding information and enclosed in 8 box. In addition, for any Cavered Product sold over
the interney, the Warning shall appear on the checkout page when a California delivery address is
indicaled for any purchase of auty Covered Product. An asterisk or other identifying method
must be wilized to identify which products on the checkoul page are subjeet to the Waming. In
no event shall any internct or website Waming be contained in or made through a link.

The Waming shall be at least the sawe size as the Jargest of any other health or safety
warnings also nppearing on ils website or on (he lnbef or container of NUTRI-DYN's product
packaging and the word “WARNING® shail be in all capital leters and in bold print. No
statements intended ta or likely to have the effect of diminishing the impact of, or reducing the
clarity of, the Wawming on the average lay person shall accompany the Waming. Further, no
statcments may accompany the Wuming thal state or imply that the source of the listed chemical
fins an impact on or results in o less harmful effect of the listed chemical,

NUTRI-DYN must display the nbove Warning with such conspicuousness, as compnred
wilh other words, statements or designs on the label or container, or on its website, if applicable, to
render the Waming likely to be read and understood by an ordinary individual under customary
conditions of purchase or use of the producl.

33 Reformulaled Covered Products

A Reformulnted Covered Produet is a Cavered Product for which the *Daily Lead
Exposure Level” is no greater than 0.5 microgenms of lead per day as detenmined by the quality
conirol methodology described in Section 3.4.

34 ‘Testing nnd Quatity Control Methodology

34.1  Beginning williin one year of the Effective Date, NUTRI -DYN shall
avrange for lend testing of the Covered Products ot least ance o year for a minimum of five
consecutive years by arcanging for testing of five randonily selected snimples of cach of the
Covered Products, in the form intesded for sale o the end-user, which NUTRI-DYN intends fo

sell or is mauufacturing for sale in Californin, directly selling lo a consumer in Catiforain or
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“Distributing into the State of California.” If tesis canducied purswant to this Scetion
demonsirate that no Warning is required for o Covered Produet during ench of five consecutive
years, then the testing requirements of this Section will o longer be required as to that Covered
Product, However, if during or ufler the five-year testing period, NUTRI-DYN changes
ingredient suppliers for any of the Covered Products and/or reformulates any of the Covered
Products, NUTRI-DYN shall test that Covered Product annually for at least four (d)
consecutive yenrs afler such change is made.

3.4.2 For purposes of measuring the “Daily Leud Exposure Level," the highest
lead detection result of the five (5) randomly selected ssmples of the Covered Proclucts will be
controlling.

3.4.3 Al testing presuant fo this Consent Judgment shall be performed using a
Inboratory method that complies with the performance and quality control factors approprinte
for the method used, including limit of detection, qualificalion, nccwracy, and precision that
meets (he following cviterin: Inductively Coupled Plasma-Mass Spectrometry (“ICP-MS")
achieving a limit of quantification of less than or equat to 0.010 mg/kg.

344 Al testing pursuant to this Consent Judgment sholl be performed by an
independent third party Inboratory cerlified by the California Environmental Laboratory
Accreditntion Program or m independent third-party Inboratory that is regisiered with the

United States Food & Drug Adminisiration.
3.4.5 Nothing in this Consent Sudgment shall limit NUTRI-DYN's ability to

conduet, or require that others canduct, additional tesling of the Covered Products, including
{he raw mulerials used in tieir manufacture,

3.4.6  Wilhin thirty (30) days of ERC's writien request, NUTRI-DYN shall
deliver lab reports obtained pursuant to Section 3.4 (o ERC. NUTRI-DYN shall retain all tesl
results and documentation for a period of five years from the datc of each tesl. NURTI-DYN is

not required 1o fest the Covered Products if Warnings are on the products,
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4, SETTLEMENT PAYMENT

4.0 In full sattsfaction of all potentind civil penalties, additional settientent payments,
allorney's fees, and costs, NUTRI-DYN shell make a tolal payment of $70,000.00 (“Totnl
Seltlement Amount”) to ERC. The Tatnl Seitlement Amount shall be made in monthly
payments as follows (“Due Dates”)

$35,000.00 within 5 days of the Effective Date
$35,000.00 within 35 days of the Effective Date
NUTRI-DYN shall make this payment by wite tmnsfer (o ERC's account, for which

ERC will give NUTRI-DYN the necessary account information, The Total Settiement

Amount shiall be apportioned as follows:

42 $24,731.81 shall be considered & civil penalty pursuant to California 1ealth and
Safety Code scclion 25249.7(b)(1). ERC shall remit 75% ($18,548.85) of the civil penalty to
the Office of Environmentnl Health Hazard Assessment (“OEHHA™) for deposit in the Safe
Drinking Water nnd ‘Toxic Enforcement Fund in accordnce with California Healih and Safely
Codle section 25249.12(c). ERC will retain the remaining 25% (36,182.96) of the civil penalty.

43 $2,276.31 shall be distributed to ERC as reimbursement to ERC for reasonnble
costs incurred in bringing this action.

44 $18,548.84 shall be disributed to ERC as an Additional Setllement Payment
(*ASP™), pursuant to Californin Code of Regulations, title 11, sections 3203, subdivision (d) and
2204. ERC will utilize the ASP for activities that addiess the same public harm as ollegedly
cused by NUTRI-DYN in this matter. Thesa activities ate detniled below and support ERC's
overarching goal of reducing and/or eliminating hazardous and toxic chemicals in dictary
supplement products in California. ERC's aclivities have had, and walt continue to have, a direct
and primary effect within the State of Califoruin because California consumers will be bencfitted
by the reduction and/or elimination of exposure to fead in dictary supplements and/or by

providing clear and reasonable warnings (o Californin consumers prior (o ingestion of the

praducts,
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Based on a review of past years' actual budgets, ERC Is providing the following list of
activities ERC eugages In fo protect California consumers through Proposition 65 citizen
enforcement, along with a breakdown of how ASP funds will be utilized to facilitate (hose
nctivities: (1) ENFORCEMENT (G65-80%): obtaining, shipping, unalyzing, snd testing dietory
supplement products that mny conlain lead and are sold lo California conswmers, This work
includes continued monitoring and enforcement of past consent judgments and settlements to
ensure colnpanies are in compliance with thelr obligations thercunder, with a specific focus on
those judgments and settlements concerning lead. This work also includes investigation of new
companies that ERC does nol obiain any recovery tluough settlement or judgment; (2)
VOLUNTARY COMPLIANCE PROGRAM (10-20%): maintaining ERC’s Voluntary
Complinnce Program by acquiring preducls from companies, developing and malnfaining a case
file, testing products from these compnnies, providing the test results and supporting
documentation (o the companies, and offering guidance in waming or implementing a self-
lesling program for lead in dictary supplement products; and (3) “GOT LEAD" PROGRAM (up
{o 5%): maintaining ERC's “Gol Lead?" Program which reduces the numbers of contaminaled
products that reach California consumers by providing access to free (esting for lead in dictory
supplement products (Products subinitled to the program are sereened for ingredients which are
suspecled to be contaminated, and then inay be purchased by ERC, catalogued, sent lo a
qualified laboratory for testing, and the results shaved with the consumer that subinitied the
product).

ERC shall be fully accouninble in that it will maintain adequale records lo document and
will be able to demonstratc how the ASP funds will be spent and can assure that the funds are
being spent only for Ihe proper, desiguated purposes described in this Consent Judgment, ERC
shall provide the Attorney General, within thirty days of any request, copies of documentation
demonstrating how such funds have been spent,

4.5 $8,490.00 shall be disiributed to Adams Broadwell Joseph & Cardozo as
reimbwsement of ERC's attorney's fees, while $15,953.04 shinll be distributed to ERC for ils
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in-house legnl fees, Except as explicitly provided herein, each Party shall bear ils own fecs and
costs.

46  In lhe cvent that NUTRI-DYN fails to remit the Total Settlement Amount owed
under Scction 4 of this Consent Judgment on or before the Due Date, NUTRI-DYN shalt be
deemed to be in material breach of its obligntions under this Consent Judgment. ERC shall
provide wrillen notice of the delinquency to NUTRI-DYN via electronic mnil. I'NUTRI-DYN

{ fuils to deliver the Totel Seltlement Amount within five (5) days from (he writlen notice, the

—

Total Seitlement Amount shall accrue interest al the statutory judgment interest rate provided in
the Californin Code of Civil Procedure section 685.010. Additionally, NUTRI-DYN agrees to
pay ERC's reasonable attorney’s fees and costs for any effosts to collect the payment due under
this Consent Judgment.

5. MODIFICATION OF CONSENT JUDGMENT

51  This Consent Judgment mey be modified only as to injunctive terms (i) by
written stipulation of the Parlies and upon enlry by the Court of n modified consent judgiment or
(ii) by motion of either Party pursuant to Section 5.3 or 5.4 and upon entry by the Court of o
madified consent judgment.

52  IINUTRI-DYN seeks to modify this Consent Judgment under Section 5.1, then
NUTRI-DYN must provide written notlce (o ERC of its intent (“Notice of Intent"). If ERC
seeks to meet and confer reganling the proposed niodification in the Natice of Inteit, then ERC
must provide written notice to NUTRI-DYN within thirty (30) days of receiving the Notice of
Intent. IFERC notifies NUTRI-DYN in a timely manner of ERC's intent lo meel and confer,
then the Pacties shall meet and confer in good faith as required in (his Section. The Partics
shell meet in person or via telephone within thirty (30) days of ERC's nolification of its intcnt
to mee! and confer. Within thirty (30) days of such meeting, if ERC disputes the proposed
malification, ERC shall provide to NUTRI-DYN a written basis for its position. The Parties
shall continue to mect and confer for an additionat thirty (30) days in an eflort (o resolve any
remaining dispules. Should it become neeessary, the Perties may agree in writing lo different

deadlines for the meet-and-confer period.
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53 Inthe event that NUTRI-DYN initiates or otherwise requests a modification
under Section 5.1, and the meet and confer process leads to a joint mation or application for &
modification of thhe Consent Judgment, NUTRI-DYN shall reimburse ERC ils costs and
reasonable altorney's fees for the lime spent in the meet-and-confer process and filing and
arguing the motion or application.

54  Where the meet-and-confer process does not lead to n joint mation or
application in support of & modification of the Consent Judgment, theu cither Party may scck
judicial relief an its own. b any such contested court proceeding, ERC inay seek costs and afy
ntloriey’s fees incuured in oppasing the motion purstiant to California Code of Civil Procedure
section 1021.5.

6. RETENTION OF JURISDICTION, ENFORCEMENT OF CONSENT

JUDGMENT

61  This Court shall retain jurisdiction of this multer to enfoice, madify, or tevminate
this Consent Judpment,

6.2 IfERC aflcges that auy Covered Praduct fails to qualily as 8 Reformuluted
Covered Product (for which ERC alleges that no Warning has been provided), then ERC shall
inform NUTRI-DYN in « reasonnbly prompt manner of ils test results, including information
sufficient to permit NUTRI-DYN (o identily the Covered Products at issve. NUTRI-DYN
shatl, within thirty (30) days following such notice, provide ERC wilh testing information, from
an independent third-party laboratory meeting the requitements of Sections 3.4.3 and 3.4.4,
demanstrating NUTRI-DYN's complinnce with the Consent Judgment, The Parties shall first
altempt 1o resolve the matier prior to ERC inking any ftither legal aclion.

7. APPLICATION OF CONSENT JUDGMENT

This Consent Judgment may apply to, be binding upon, and benefit the Pasties and their
respective officers, divectors, sharcholders, employecs, ogents, paren( companies, subsidiaries,
divisions, franchisces, licensces, custoniers (excluding private Inbelers), distributors, wholesalers,
retuilers, predecessors, successors, and assigns. This Consent Judgment shall have no
application lo any Covered Product which is disiributed or sold exclusively outside the State of
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Colifornia and which is nol used by Califomia consuuiers.
8, BINDING EFFECT, CLAIMS COVERED AND RELEASED

8.1 This Consenl Judgment is a full, final, and binding resolution between ERC,
on behalf of itself and in the public interest, and NUTRI-DYN and ils tespective officers,
direclors, shareholders, employees, agents, parent companics, subsidiaries, divisions, supplicrs,
franchisees, licensees, customers (nol including private Jabel customers of NUTRI-DYN),
distiibutors, wholesalers, retailers, and all other upstream and downstream entilies in the
disteibution chain of any Covercd Product, and the predecessors, successors, and assigns of any
of thei (collectively, "Released Partics”). ERC, on behelf of itself and in the public interest,
bereby fully releases and discharges the Released Partics from any and all claims, actions,
causes of action, suils, demands, linbilities, damages, penalties, fees, costs, and expenses
asserted, or that could hinve been nsseried from the handling, use, or consumption of the
Covered Products, as 1o nuy alleged violation of Proposition 65 or its implementing regnlations
arising from the faiture to provide Proposition 65 wamings on the Covered Products regarding
lead up to and including the Effective Date,

8.2 ERC on its own behalf only, and NUTRI-DYN on its own behalf only,
further waive and release any and all claims they may have ngainst each other for all actions or
statements made or underlaken in the course of seeking ot opposing enforecment of Proposition
65 in connection with the Notice and Complaint up through and including the Effective Date,
provided, however, thnt nothing in Section 8 shall affect or limit any Parly's right to seek to
enforce (he terms of {his Consent Judgment.

83  Itis possible that other clnims not known to the Partics, arising oul of the facts
alleged in the Notice and Complaint, and relating to the Covered Praducts, will develop or be
discovered. ERC on behalf of itself only, aud NUTRI-DYN on behalf of itself only,
acknowledge that this Consent Judgment is expressly intended te cover and inchude alf such
claims up through and including the Effective Date, including all rights of action therefore.
ERC and NUTRI-DYN acknowledge that the elaims released in Sections 8.1 and 8.2 above
may include unknown claims, and nevertheless waive Califomin Civil Code section 1542 as lo
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aty such wiknown claims. Catifornia Civil Code section 1542 rends as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLATMS WHICH THE
CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN JUS OR HER
FAVOR AT TIIE TIME OF EXECUTING THE RELEASE, WHICH IF
KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS
OR HER SETTLEMENT WITH THE DEBTOR.

ERC on behalf of itself only, and NUTRI-DYN on behalf of itseif only, ucknowledge end
understand the significance and consequences of this specific waiver of California Civit Code
seclion ] $42,

1l

B4  Comphance with {he lerms of this Consent Judgtent shall be deemed to
cobstitute compliance with Proposition 65 by uny releasee regarding alleged exposures ta lead
in the Covered Producs ns set forth in the Notice and Compluint.

8.5  Nothing in this Consent Judgment is inlended to apply to any occupational or
environmental exposuses arising wider Proposition GS, nor shall it apply to nny of NUTRI-
DYN's products otler than the Covered Products.

9, SEVERABILITY OF UNENFORCEABLE PROVISIONS

I the event that any of the provisions of this Consent judgment nre held by o court (o be

unenforcenble, e validity of the remaining enforceable provisions shall ot be adversely affected.
10. GOVERNING LAW

The terms and condilions of this Consent Judgment shall be govemed by and construed in

wecordance with the laws of the State of Californin.
11. PROVISION OF NOTICE

All notices required to be given to either Pasty to this Consenl Judgment by the ather shall
be in writing and sent to the following ngeuts listed below via first-class mail. Courlesy copics vin
cmail may also be sent.

FOR ENVIRONMENTAL RESEARCH CENTER, INC.:

Chris Heptinstall, Executive Director, Environmentnl Reseatch Cenler
3111 Camino Del Rio North, Suite 400

San Diego, CA 92108

Ph: (619) 500-3090
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Email: chris_erc501c3@ynhoo.com

With a copy to:

TANYA A. GULESSERIAN

CHRISTINA M. CARO

ADAMS BROADWELL JOSEPH & CARDOZO

601 Gateway Blvd., Suite 1000

South San Francisco, CA 94080-7037

Telephone: (650) 589-1660

Fax No.: (650) 589-5062

Ennil: tgulesserian@adumsbrondivell.com
ccaro@adamsbrondwell.com

NUTRI-DYN MIDWEST, INC.
[PROVIDE NAME AND ADDRESS]

12. COURT ATPROYAL
12.1  Upon execution of this Consent Judgment by the Pacties, ERC shall notice a
Motion for Court Approval. The Pastics shall use their best efforts lo suppoit entry of this

Consent Judgment,

12.2  If the Californin Attorney General objects to any term in this Consent Judgment,

I the Parties shall use their bes! effosts to resolve the concern in o timely manner, and if possible

puior to (he hearing on the motion.
123 if this Stipulated Consent Judgment is not approved by the Courl, it shall be
void and have no foree or elfect.
13. EXECUTION AND COUNTERPARTS
This Consent Judgment may be executed in counterparts, which tnken logether shall be
deemed (o constitute ane document. A facsimile or il signature shall be construed (o be o velid
as the original signature.
14. DRAFTING

The lerms of this Consent Judgment have been reviewed by the respective counsel for each
Party prior to its signing, snd ench Party has had an opportunity to fully discuss the terms and

couditions with legal counsel, The Paities agree thal, in any subsequent Interpretation and
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construction of this Consent Judgment, no inference, ossumption, or presumption shall be drawa,
and no provision of this Consent Judgment shall be consteued against any Party, based on the fact
It one of the Parties nnd/or one of the Pariics® egal counscl prepared aud/or dinfied all or any
portion of the Cousent Judgment. It is conclusively presumed that alf of the Parlies participated
equally in the prepuration and draRing of this Consent Judgment,

15, GOOD FAITH ATTEMPT TO RESOLVE DISPUTES

If a dlispute arises with respect to either Party’s compliance with the terms of this Consent
Judgment entered by the Court, the Partics shell meet and confer in person, by telephone, and/or in
writing and endenavor to resolve the dispute in an amicable manncr. No action or mation may bo
filed in the absence of such a good faith attempl to resolve tbe dispute beforehand,

16, ENFORCEMENT '

ERC may, by motion or order lo show cause before the Superior Court of Alameda
Cawmly, enforee the terms and canditions contuined in this Consent Judgment. Tn any aclion
brought by ERC to enforce this Consent Judgment, ERC may seek whatever fines, cosls,
penallics, or remedics ns are provided by law for failure to comply with the Consent Judgment.
To the extent the fuilwre to comply with the Consent Judgment constitutes a violntion of
Propasilion 65 or other Jaws, ERC shall not be limited to enforcement of this Consent Judgment,
but may seck in another netion whatever lines, costs, pennlties, or remcdics as are provided by
Inw for failure (o comply with Proposition G5 or other laws.

17. ENTIRE AGREEMENT, AUTHORIZATION

17.1  ‘This Consent Judgment contnins the sole and entire agreement and
understanding of the Parties with respect to the entire subject matler herein, and any aod all
prior discussions, negoliations, commitments, and understandings related hereto. No
repicsentalions, oral or ollienwise, express or implicd, other then thasa contained hereiu have
been made by any Party. Nao other agreesnents, oral or othenwise, unless specifically referved to
herein, shall be deeimed to exist or ta bind any Party.

172 Each signiory to this Consent Judgment certifics that he or she is I ully

authorized by the Party lie or she represents to stipulnic fo this Consent Judgment,
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18. REQUEST FOR FINDINGS, APPROVAL OF SETTLEMENT AND ENTRY OF

CONSENT JUDGMENT

This Consent Judgment has come before the Court upon the request of the Parties. The
Parlies request the Court o fully review this Consent Judgment and, being fully informed
regarding the matters which are the subject of this action, to:

(1)  Fiond that the terims and pravisions of this Consent Judgment represent & fair and
equitable scltlement of all matiers raised by the allegations of the Complaint that the matier has
been diligently prosecuied, and that the public interest is served by such settlement; and

(2)  Mnake the findings pursuant to Colifornia Health and Safety Code section
25249.7(0)(4), approve the Setilement, and approve this Consent Judgment.

1T IS SO STIPULATED:

Dued: __GA/57 2018

Dated: 5213 ,2018 NUTRI-DYN MIDWEST, INC.

-

By: David Pterien
I8 Peestriont
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APPROVED AS TO FORM:

Doed: V/l /620 ADAMS BROADWELL JOSEPH & /
CARDOZO
slHirira M fer A/A |

Cluistine M. Caro 7 /
Attomey for Plaintiff Environmental
Research Center, Inc.

TT 15 0RDERED THAT Tudgment is entered in
ol cochance with The abere Jerms .

NWW\LM é/ 20[8

Pobert McGuiness
Tudge g The fufen‘or (ourt
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